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Jelecation of duties to cther than Government Employees:

OGC HAS REVIEWED.

6 CG 568, 569: "The matter of negotiating for the purchase

of lands or any interests in lands for. the United States as ‘{_5;

a8 general rule, is an administrative duty that cannot be
delegated to anyone other than to responsiblehgr?;pe;s of
the Government." 1In accord. 3706‘720,721;'6*6G 463:;@4!7

The delegation to others, by countract, of duties for whiohv
the admiristrative orficers are reSponsible is nqt authorized

Accord 6 C.G. 51 6 C,G. 474 475. (Persons hira& to translatb
foreign languages, ) i

There is no authority to delegate by contract to a non
work
Government agency/which should be performed by a Government

&geacy established by Congress. 12 CG 516,517 (Counting and

sortiss statistical cards). Accord 15 CG 951,

22 CG 1083, 1085, 1086: .

"In performing official acts the Secretary of the
Navy acts not as principel for himéelf but rather és an
arent for the Government. 'The Floyd Acceptances 7 Wall 666.
X X X an agent cannot without the principal's consent,
delegate powers wiich involve judgment or discrétiOn."

(Citing cases)
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. Distinction between a contrect for Services and a contract for

a finished product:

) (-] 3 GG 709:

1, thereof, prov1d1ng:v

ATh.

Il

"The party of the second part agraes

.v; :

manuscript on intelligence testing, 1n typewrltten form

and acceptable to the Comm_qs1oner of Education ou or

before January 1, 1925."

Wl
n

The Secretary of the Inbterior contended that tr;swas

a contract for a finishedcproduct for whlch a Spelele

sum was to be paid, and that it was nnt 1nmended as a coh~-

sract for personal services.

Held: "This contract, however, 1ndlcntes that what ;t was

R ‘ :
N . ) ’1 A . TS .
the services of a particular person ‘having the necessary -

atteinments to prepare a treaties upon a spscial subject.

The fact that the service was engaged by contract instead

cf by a special appointment ,and that compensation waw

fixed in some other mapper than on a basis of a stipulated

unit of time, does not operate to eqtablish the oharacter

of the transaction gs a puLchase.T(LﬂﬁersborlnE'SuQPl a

Then quoting 26 MS Comp Gen' 664 Oct 15 19~S.,”
. "Wheh a persoa is engaged in a:‘ivance by aoreemhnt
contract, -S0#sRa0t, or 0therw1se to render A service
such as the making an 1nxestlgatlon, the cumpiling o;

deta, the writing of articles, pnsparatlon of materiﬁl###

for a report etc. the-service rend

regarded as a personal service,™

"Under whatever form the rlght to pay arises. wnether #

under formal aypolntmeat or by ent@rlng into a contract to

perform certain ser71hes it is a rLghn %o pay for- personal

services and the appropriaticn undPr which payment ia IR

to be made must specifically be avaiJable Zoxr .persenal serv1ces..:




.

. 9 ov _ oY
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9 941: An applicable act provided that the agency involved

could place orders with other agencieS’fdf services‘ofrgdy kind,

"provided however that if such work or services can: be ad con-
veniently or more cheaply periormed by privateiagenciéé’sucﬁi"’

work" cculd be let to the private agencies. . The agency 1nvolved”_§

desired to le%t a contract for testing certain.materlaisf‘

The CG drew the following distinction between contracﬁs'fof

"inspecting” and "testing," in ulstlngulshing a ﬁormer op1

"The term 'inspection' x x would" seem to be eofi
the act of inspecting' x ¥ for the purpose of determlnlng x x\
whetbsr the supplies xz purcha>ed properly were Drepared or

assembled in accordance with SDeclflcatlons X X § g_

sense, 1%t is a personal service and as s such a governmental

Zunction involving personal audgment .and properly lS for

verformance by Government employees ander uovernment sqperv1szon "
{(underscoring supplied) . ‘

The C C then went on to say thah the abovekquoted act _could

never be construed-? to authorize contr&ctlng w1+h privaue

agencies for the performance of Governmental funutlons inv01v1ng

personal ssrvices such as "inspecting."

However, the CG points out, "testiag" may be said to be the
determiretior by scientific means of the*physical or chemic&L
proverties or elements of a maberial ”equirlng not only the

gervices of persons possessing cerﬁaln

also special appliances x x and involve. not 'so much e element R

of personal judgment as the application of estpbllshed sclentlf e

principles and procedures. .In =ucn casea tbe resultsvto be

be effected by Government supervisioan, an ;the serv1ces genercl1y i
are not necessarily for performance by Goyernment personnel,

unlese spesifically 80 prov1ded by law.

n

17 GG 300,301: :
"The general rule is that pu*uly Dersonal serV1ues may not

be ennaged by tie Government cn & nonnersonal service contract

basis but are required to be performed by Federal personnsl

under Govercment supervision. x x The fees or amount of the .

contract price peidad

in accordance with the ‘terms of a non-
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personal service contract based upon nhe regults: to be.. aeeomg;ished

rather <$han on time actually worked: on the aob coverlng not

only the contractors time dut also, the use of his facllltles

office, staff, equipment, ete.,--does np : onstltute salary.

l. The above cases indicate that, in general the rule applles

that it is permissibls for the Government to‘ﬂontract W1th an

independent agency for a given result prov1ued that'

"a. The result 18 one which is COntemplated by the

.

law cereating the agency or, Y ; -;a,_ ‘ “fﬂ

b. the result is one’ ror which expenditur 5 ‘are

agenecy, and,

2. the result is not one which by the ppropr 1tion

should itself accomplish, and,

d. the contract for the result desiréd'ddes-nof in-_

volve personal services, that is toisay that‘iﬁ=Carfjing-

ocut the rezsult the contractor doea not in effect become

the agent or servant of the contractlng agency in the

substantive law sense.

2. A Government agency cannot by contract delegate elther°

a. Adrinistrative duties for:- ~arry1ng out‘its legal

purpoLss,

b. Responsibilities which are’ inherent in its

functions as created by 1&&;>2

c. The selection and or'supefvisidn é:‘parséﬁhei‘

S
. to accomplish & or b above. - ...

&. An agency may contract with an,éxﬁeﬁt“bt”iadi?idﬁél’fdf

servieces, without regardi to the «1v11 Servlce_iaws where-

a. The contract is made dlrectly w1th the 1ndivldual

or expert, and not w1th ans organiza;‘on for‘*

of such indivicdual in contraventlon cf 2. c above. s

b. The law establishing the agency or apnropraatyu;

funds ;or the agency either - ,»fj

i,. Specifically rrov1des for bucn serv1ces,_and/makes‘

it clear %hat such sevv1ﬂ55 are the nlx means by‘which tne

'

as established by such law aan ‘be

PUrDOSBS

of the ageancy,
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carried out.

enter inte contracts without rezard to the prcvisions of law
rela

Though B0 9001 as extended to 0SS by IO 9241 allows 0SS to

ting to the making, perlormance or moﬁlficauion of ontrauts,

this does not abrogate the provipgioans of the Act of Augast 5 1882,

22 Stat. 255 which prohibits the exnemdlture of Governmenu funds

Tor the expenses of accountants or experts unless tha pertlnént
appropriation specifies otherw1se.

Lven though .002 fands would be sneciflcally exempted from tne
cperation

n of the statute just refarred tG,'uhe declslons above

cited are sufficiently clear to ewtablish ha'

of the comptroller ganeral such experts can e no eir umstances

be hired on other than a psrsonal service: ba81s unless what is
., required from them come within the "contract for a spec1i‘ic .
result” as

defined in those cases. That iS’tO say,'a ééﬁtfaetui

which deoes act reguire the personal runerv1sion ”f ﬁhe contl

agency,

and which does not require thai

the cont‘actdr perform
funections belongine/%o:%%e %gency oy one whler attempts to

delegate tae responsibility of the mgency.

5.

To answer the question put specifically the following seems
clear:

<

a. A firm of accountants may vnder no eircumstances be
eppicyed with 001 funds.

b- 4 firm of

rrovided thet Lhey

C.

Zndividual accountants could not ve emp]oyed wzth .001
uads for any purpose connected with the "4 naugurating of uew

140 ola methods or transactlng e buqinesa Q

Jl}ié
ageancy. Thay could, it would seem, be employed ﬁnla_civii éérviée_
il i purely statistical purposes.

Go AT

irm of accountants could be employed on‘}ooz funds
A L. ) wrould
to Treunder a srecific accounting buf not by oontrart wnAGH'glve
any menber of the firm administrative or discretionary dutles.

oG4
Indi

[
»

vidual accountants could be made regular employees .

- TS e 3
JL ewildz Iunas

for any purpose.



